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Introduction

Tax is a major cost consideration for all businesses, and this guide gives an overview of the tax issues

that all small and medium-sized enterprises (SMEs) should consider. This document:

» summarises the relevant tax obligations to consider when commencing your business,
» identifies some tax pitfalls and opportunities for existing businesses to consider and
» provides a brief summary of the tax issues to be aware of when transferring or selling your

business.

This guide is written to provide practical advice, checklists and tips with a view to ensuring that the tax
affairs of SMEs are organised in an efficient manner. It also provides an overview of some of the main

tax reliefs and incentives available to SMEs to enable them to expand and grow.

For further information on how to manage your tax affairs efficiently, contact an AITI Registered
Tax Consultant. A listing of AITI Registered Tax Consultants in your area is available at www.

taxireland.ie.





























































Furthermore, a tax credit of 25% of the full cost of a building used for the purposes of R&D can be
available, subject to certain conditions. There are provisions for a clawback of relief where the building

is sold or used for a non-R&D purpose within 10 years.

This can be a very useful relief for companies in the SME sector, but many are not aware that they

would qualify for this relief. A recent KPMG survey found that only 6% of SMEs claim R&D credits.

This R&D relief is available only to companies. You may wish to consider incorporating if qualifying
R&D expenditure is incurred as part of your business. This relief is not limited to “white coat” scientific
research but also includes “brown coat” development work in design and engineering that involves
overcoming difficult technological problems. This can include creating new processes, products or
services, making appreciable improvements to existing ones, and even using science and technology
to duplicate existing processes, products and services in a new way. Some examples of qualifying
activities include software development, engineering design, new construction techniques, bio-energy,

“clean-tech”, agri-food, and life and health sciences.

Tip

e Review your business activities to determine if you qualify for R&D tax credits.

2.3.3 Losses

This can be a complex area, and specialist advice is recommended. Ultimately, the relief available
for losses will depend on whether the business is operated as a sole trader/partnership or through a
company. In both cases it is important that losses are maximised and that any prior-year refunds are

claimed in a timely manner.

If you are a sole trader/partnership, it may be possible to offset any trading losses arising for a particular
year against other taxable income in that year. To the extent that the loss is not fully absorbed in
this way, it may be carried forward and relievable against future trading profits from the same trade.

Special loss rules apply in relation to a sole trader/partnership business that is winding up.

In the case of incorporated businesses, a trading loss in an accounting period may generally be offset

against the following:

» other trading income (and foreign dividends taxable at 12.5%) that arise in the same accounting
period,
» trading income in the immediately preceding accounting period and

» trading income of future accounting periods.

To the extent that the loss cannot be used against trading income, it can be converted into a tax credit
that may be used to reduce the corporation tax payable on passive income and chargeable gains.

Special loss rules also apply in relation to an incorporated business that is winding up.




2.3.4 Capital allowances

A capital allowance is a tax deduction for expenditure incurred on capital equipment, e.g. office
furniture. It is worth reviewing your fixed-asset register to see if you are claiming capital allowances on

all qualifying assets. Capital allowances may be claimed in respect of expenditure incurred on:

» plant and machinery, including fixtures and fittings (12.5% p.a.),
» motor vehicles (12.5% p.a.) and

» industrial buildings (4% p.a.).

Certain properties in tax-incentivised areas may also qualify for increased allowances.

Accelerated capital allowances (i.e. a tax write-off given over a shorter period) are available on cars
that have low CO? emissions and for expenditure on certain energy-efficient equipment (e.g. electric

and alternative-fuel vehicles, lighting, heating and ventilation systems).
Tip
e Ensure that any invoices for purchases of the above items are included in the current year if

purchased close to the year-end. This will enable you to claim a full period’s capital allowance

in the current year.

2.3.5 Tax exemption for patents

If you or your business has invented a product or process that involves radical innovation, and you have
been able to patent that invention, you may be able to receive tax-free royalty income in respect of the
use of that product or process. This exemption is subject to numerous qualifying conditions, and you

should consult your adviser if you think that you may be able to avail of it.

2.3.6 Intellectual property

If your company has acquired certain intangible assets, it may be entitled to claim a tax write-off for the
capital cost of the acquisition. From May 2009, tax relief is available for capital expenditure incurred by
companies on a broad range of intangible assets, including trade names, brands, know-how, publishing
titles, copyright and goodwill directly attributable to those intangibles. This tax write-off can be in line
with the accounting write-off or, if the asset is not amortised in the accounts or is a long-life asset, a
company can elect to apply the tax write-off over 15 years. Relief for the capital expenditure and any
interest costs is restricted to 80% of the related annual income. Any unused allowances may be carried

forward. A clawback of the relief can arise if the intangible assets are sold within 10 years.
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2.4 Be Aware of the Rules Relating
to “Close” Companies

A close company is a company that is controlled by five or fewer shareholders (a “shareholder” for these

purposes is not necessarily a single party but can include related or associated parties) or is controlled by

its directors. The vast majority of companies in the SME sector are close companies, and it is important

to be aware of the specific tax consequences that arise on transactions involving such companies.

These include:

»

»

»

»

»

»

A 20% surcharge may be levied on the after-tax non-trading income of a company that is not
paid out as a dividend within 18 months of its year-end.

A 15% surcharge arises on 50% of professional services income of a company if the income is not
distributed within 18 months (it is important to consider whether your business would be regarded
as carrying on professional services).

Interest paid on directors’ loans may be treated in certain circumstances not as a tax-deductible
expense but as a distribution (or dividend) paid to that director.

Other expenses incurred by a company for its directors may also be treated as distributions
instead of tax-deductible expenses. The result is that expenses cannot be offset against the
trading income of the company, leading to a tax cost of 12.5% of the expenses paid.

Companies must pay a “deposit” to Revenue on loans made by the company to its shareholders
of 25% of the net loan amount. The close company obtains a refund of this deposit only when the
loan is repaid by the shareholder. The company loses the deposit if the loan to the shareholder is
written off. It is also important to note that there are company law regulations governing loans
to directors. In particular, loans exceeding 10% of a company’s net assets breach company law.
Breaches of company law can result in prosecution.

Close companies and their owners can incur high effective tax rates as a result of the complex

rules above, particularly where the company is in receipt of rental or other non-trading income.

2.5 Dealing with the Revenue Commissioners

2.5.1 Revenue audits

Most businesses should expect a Revenue audit at some stage in their life cycle. If you have been

selected for audit, it is important that you prepare correctly and disclose any errors or underpaid tax at

the start of the audit. If this is done correctly, it will minimise the cost to your business through:

»

»

»

significantly reduced penalties,
non-publication on the list of tax defaulters and

non-prosecution under criminal law.




Early co-operation can be beneficial in arriving at a settlement. Revenue has issued a “Code of Practice
for Revenue Audits”, which sets out your rights and the procedures to follow to minimise penalties etc.,
and it is advisable to seek correct advice on your rights, obligations and the benefits of dealing correctly

with the Revenue audit.

If you have not been selected for audit but have realised that you have underpaid tax, it is possible to

make an unprompted voluntary disclosure, which, if correctly done, will also result in the above benefits.

2.5.2 Managing cash-flow difficulties and tax arrears

Although Revenue acknowledges the significant cash-flow difficulties facing many businesses, it has
stated clearly that it “cannot and will not become a banker of last resort”. It will, therefore, pursue tax

debts in a timely manner.

If a tax liability runs into arrears and Revenue has not recovered the tax under the normal demands, it

has the following powers:

» It can refer the debt collection to the Revenue Sheriff, who can seize assets of the business and
sell them to pay the tax debts.

» It can issue a “power of attachment order” to a debtor who owes the taxpayer money, requiring
the money to be paid directly to Revenue.

» The Revenue Sheriff can seek a court judgment against the taxpayer, which can result in the

forced sale of assets, an instalment order or a bankruptcy petition.

In recognition of the cash-flow difficulties facing taxpayers, Revenue established the “Case Decision
Escalation Framework” (available on its website), which provides for procedures to help to manage
business tax debts without having to instigate the more serious recovery methods set out above.
Therefore, in dealing with Revenue it is vitally important that you or your AITI Registered Tax
Consultant communicate properly and work with Revenue to allow it to restructure the tax debt, e.g. to

agree a phased payment basis.

2.6 Employment-Related Issues

2.6.1 Employed v self-employed

If an employer does not deduct PAYE and PRSI/levies on payments made to a person under the
mistaken belief that he or she is self-employed rather than an employee, Revenue is likely to pursue the
employer for PAYE/PRSI. Revenue has issued a “Code of Practice for Determining the Employment or
Self-employment Status of Individuals”, which can be found on its website. This is an area that Revenue
is currently actively reviewing and is the subject of numerous Revenue audits. Each engagement should
be looked at case by case, with careful consideration given to whether the individual is an employee or

sub-contractor.
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Before any contractor is paid without the deduction of PAYE/PRSI, steps should be taken by the
employer to ensure that the individual qualifies as a self-employed person for tax purposes. You should
review the terms of any sub-contractors that you engage to ensure that they would not be regarded as

employees.

If you are in doubt about whether an individual is an employee or is self-employed, you should seek

advice from an AITI Registered Tax Consultant.

2.6.2 Tax relief for certain new employees

If you are considering hiring new employees, bear in mind the Revenue Job Assist Scheme and the
Employer (PRSI) Incentive Scheme. More details on these schemes and the tax or employer PRSI

savings that they may provide are given in Section 1.6.1.

2.6.3 Tax relief for termination payments

Many businesses will be faced with the necessity to reduce staff numbers at some stage. If you have to

reduce staff numbers, you should consider the following relevant points.

Statutory redundancy rebates

Where statutory redundancy must be paid by the employer to departing employees (typically, where
the employee was employed continuously for two years, but see also www.deti.ie for other conditions),
the employer is entitled to a 60% rebate from the State. In many cases, there can be delays in
receiving this rebate, which can give rise to cash-flow difficulties for the business. Revenue has agreed,
on application, to reduce any outstanding tax liabilities by the amount of rebate due if a business is
experiencing particular difficulties in meeting its tax obligations as a result of the delayed receipt of
the rebate. This is a very welcome scheme and can avoid a business encountering unnecessary tax

defaults.

Relief for other redundancy payments

In many cases, the employer may decide to give the employee a redundancy package in excess of the
statutory requirements. In such cases, it is important to note that, in the absence of reliefs, PAYE, the
health levy and the income levy should be operated on such payments. Significant reliefs are, however,
available where employees do not have a contractual entitlement to such payments. In addition to the
statutory redundancy, a basic exemption of €10,160 plus €765 for each complete year of service can be
paid without the operation of PAYE/PRSI or levies. Subject to Revenue approval, this can be increased
by a further €10,000 if no tax-free lump sum was received by the employee within the previous 10
years and no tax-free lump sums are payable from an occupational pension scheme. This relief requires
prior Revenue approval, and the employer should not apply the relief in making the payment until
that approval is received from Revenue. There is also a further method, commonly referred to as the

SCSB (Standard Capital Superannuation Benefit), which can result in further increased tax-free lump




sums, particularly for those with long service and/or on high remuneration packages. Any amounts

given in excess of the reliefs will be subject to PAYE, the health levy and the income levy, which should

be withheld from the termination payment to the employee. Employee PRSI and employer PRSI are

generally not payable on termination payments.

2.6.4 Employing family members

If your spouse or other family members are to be involved in running the business, you should note that:

»

Salary costs will be deductible in computing profits of the trade only insofar as they are incurred
wholly and exclusively for the purposes of the trade. Therefore, the duties of the family member
should be clear.

PAYE/PRSI/levy obligations can arise on any salary paid, with corresponding tax filing obligations.
A PAYE credit is not available to a director who controls more than 15% of the ordinary share
capital of a company. Similarly, the spouse of such a director cannot claim a PAYE credit. The PAYE
credit may be claimed by children of the director who work full-time in the business in certain

circumstances.

2.6.5 Remuneration of employees

When structuring an employee’s remuneration package, the following points should be borne in mind:

»

It is possible to make a discretionary annual non-cash gift to each employee of up to €250
without the requirement to operate PAYE, PRSI or levies. If this is provided for in the contract, it
will not be regarded as discretionary.

Travel passes can also be provided to employees without deduction of PAYE, PRSI or levies.
In addition, the provision of bicycles and safety equipment to employees who cycle to work is
exempt from PAYE, PRSI and levies, subject to certain limits.

No employer PRSI is chargeable on pension contributions paid by employers for the benefit of
employees. In most cases, employer pension contributions are not treated as a taxable benefit-in-
kind in the hands of the employee.

Other non-cash remuneration (other than pension contributions) are subject to PAYE, PRSI and
levies. Care must be taken to ensure that tax is being deducted accordingly, as the employer will
be liable for any underpayment. Such benefits are referred to as benefits-in-kind and include
private use of a company car, payment of medical insurance on behalf of an employee and free

use of accommodation.
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Part 3 - Transfer or
Sale of Business

There are many tax and commercial issues to consider when selling or transferring your business.
Every set of circumstances will be different and will give rise to different tax issues. It is important that

specialist and timely advice is received.

It is beyond the scope of this summary to give a detailed analysis of all of the tax implications on the
transfer or sale of a business; however, the following tax heads and associated reliefs may be relevant

and should be considered.

3.1 Capital Gains Tax (for the Seller)

Capital gains tax is a tax on gains arising from the sale or transfer of assets. Therefore, a CGT charge
may arise for you if you sell or transfer shares in your private company and that sale or transfer results
in a gain. Similarly, you will need to consider CGT implications if you sell or transfer assets of your

unincorporated business.

The standard rate of CGT is currently 25%. At its very simplest, a gain for CGT purposes is calculated on
the difference between the sale proceeds and the aggregate cost of the asset. However, it is important
to note that, where the transaction involves a gift or sale at undervalue (e.g. between related parties),
the consideration received can be replaced by the market value for the purposes of ascertaining the

CGT liability. For details of the tax filing and payment deadlines for CGT see Section 1.4.5.

3.1.1 Main reliefs/exemptions

The following reliefs/exemptions from CGT may apply and should be considered.

Retirement relief

This provides CGT relief for a person who is aged 55 or over on the sale or transfer of business assets
that he or she has owned for 10 years or more. A number of other conditions also apply. Business assets

can include personally held assets used in the trade and shares in a family company.

Where the transfer of the business assets is to a child (and certain nieces/nephews or grandchildren in

limited circumstances), retirement relief can provide complete exemption from CGT. For transfers of




business assets to anyone other than a child, there is currently a limit of €750,000 on the proceeds in
respect of which CGT relief may be claimed (marginal relief may apply where the proceeds exceed that

limit).

Despite the name, retirement relief may be available where the individual remains actively engaged in
the business after the transfer. Where the conditions are met, the relief can be applied automatically.
This can be a complex relief, and various conditions apply. Each case will need to be reviewed in detail,

and specialist advice should be sought.

Transfers on death

No CGT liability arises where assets (including company shares or other business assets) are transferred
on the death of the business owner (e.g. through his or her will). The recipient of the asset will be
considered to have bought the asset for its market value at the time of death. This is relevant for CGT

purposes if and when the beneficiary subsequently sells the asset.

Other CGT reliefs and exemptions may be relevant on the transfer or sale of assets, and specialist

advice from an AITI Registered Tax Consultant should be sought.

3.2 Gift Tax/Inheritance Tax (for the Recipient)

If you are transferring shares or other business assets at undervalue — for example, by way of gift or
inheritance — the recipient may be subject to capital acquisitions tax (CAT). CAT is the charge to tax
that applies when you receive a gift or an inheritance. The current rate of CAT is 25% on the value of
the gift or inheritance that exceeds a tax-free amount (“threshold”). The tax-free threshold that applies
will depend on your relationship to the person from whom you received the gift or inheritance (the
“disponer”). There are three categories of tax-free threshold. For gifts or inheritances received in 2010,

the amounts of those tax-free thresholds are outlined below.

Relationship to disponer Threshold

2010
Son/daughter A €414,799

Brother/sister/niece/nephew/grandchild/parent (in some
circumstances, a parent taking an inheritance from a child can B €41,481
qualify for the Group A threshold)

Others C €20,740

It is important to note that these are lifetime thresholds. This means that, in determining the amount
of threshold that you can avail of, you need to include the value of previous gifts or inheritances that
you received from all persons in that threshold group. CAT at 25% is payable on the excess of the value

of the gift or inheritance you received over the tax-free threshold amount.
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3.2.1 Main reliefs/exemptions

There are a number of reliefs and exemptions from CAT that may apply. The following are some of the
most relevant ones in the context of transferring a business asset. This is not an exhaustive list, and

specialist advice from an AITI Registered Tax Consultant is recommended.

» There is no CAT liability on a gift or inheritance from a spouse.

» Where applicable, business property relief allows certain business assets (including shares in
certain family companies) to be transferred at an effective CAT rate of 2.5%, as opposed to the
normal rate of 25%. In effect, this relief reduces the taxable value of the gift or inheritance to
10% of the market value. It is subject to a number of conditions. More information is available in
the ITI guide “Understanding Capital Acquisitions Tax” on the ITI website (www.taxireland.ie).

» Similar to business property relief, agricultural property relief allows certain agricultural assets
(including land and machinery) to be transferred at an effective CAT rate of 2.5%, as opposed
to the normal rate of 25%. This relief also effectively reduces the taxable value of the gift or
inheritance to 10% of the market value, subject to a number of conditions. Again, more

information is available in the ITI guide “Understanding Capital Acquisitions Tax”.

3.3 Stamp Duty (for the Recipient)

The rate of stamp duty depends on the type of property that is being transferred. Stamp duty is charged
at 1% on the value of shares. Transfers of other forms of property (other than stocks and shares and
residential property) attract stamp duty at rates of up to 6% depending on the consideration paid.

Different rates apply to residential property.

3.3.1 Main reliefs/exemptions

The following are some of the main stamp duty exemptions and reliefs that should be considered in the

context of transferring a business:

» There is no stamp duty charge where assets pass on a death.

» Transfers of assets between lawful spouses are exempt from stamp duty (this can include certain
transfers on divorce).

» Stamp duty rates are halved for transfers of property (other than shares) between certain related
persons.

» Certain “young trained farmers” may qualify for exemption from stamp duty on the receipt of
certain agricultural assets. For more information on this exemption, refer to Revenue’s leaflet

“Stamp Duty Relief for Young Trained Farmers”, which is available from the Revenue website.

The above is not a comprehensive overview of the stamp duty considerations on the transfer of a
business asset, and specialist advice from an AITI Registered Tax Consultant should be sought. For
more information on stamp duty, refer to the ITI guide “Understanding Stamp Duty”, available on the

ITI website (www.taxireland.ie).




3.4 VAT

VAT may arise on the transfer of a business by way of gift or sale. This will depend on the parties to the
transaction and the nature of the assets being transferred. However, where the assets are capable of
being run as a business, subject to satisfying certain conditions, relief from VAT on the sale or transfer
may be available. The transfer of a business to a person who is not registered or entitled to register for
VAT in Ireland is not covered by this relief. More information on this relief is available on the Revenue

website.

3.5 Income Tax/Corporation Tax (for the Seller)

The transfer or sale of a business may give rise to income tax or corporation tax issues that should be
considered in advance. The following are some of the issues that should be considered; however, this is
not a comprehensive overview of all of the potential issues. Each of the following is subject to complex
rules, and it is recommended that specialist tax advice from an AITI Registered Tax Consultant be

sought.

» If income tax relief was obtained on the acquisition of shares in the business, it is important to
consider whether the sale of the shares could give rise to a clawback of the income tax relief.

» Where capital allowances have been claimed on assets (fixtures and fittings etc.), the sale
of those assets before the expiry of their tax life may give rise to a balancing allowance or a
balancing charge.

» Special cessation rules apply to calculating the taxable income for your final accounting period.

» Where losses were incurred in your last year, these may be offset against gains for the last three

years of trading.
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Appendix 1: Tax Rates

We include a summary of the most common current tax rates, credits and thresholds in this Appendix.

Income Tax Rates

Personal Circumstances Tax Year 2009 Tax Year 2010

€ €

Single/Widowed 40,400@ 20% 40,400@ 20%
qualifying for One—Parent Family Tax Credit Balance @ 41% Balance @ 41%
Married Couple 45,400 @ 20% (withan 45,400 @ 20% (with an
(both spouses with income) increase of 27,400 max.) increase of 27,400 max.)
Balance @ 41% Balance @ 41%

Income Tax Exemption Limits

Personal Circumstances Tax Year 2009 Tax Year 2010

€ €

Married, 65 years of age or over 40,000 40,000

Each subsequent dependent child

Taxpayers with low levels of taxable income may be exempt from tax altogether as a result of the tax

credits available to them.

* The Marginal Relief Tax Rate applies only to persons 65 years of age or over.




Personal Circumstances Tax Year 2009 Tax Year 2010
€ €
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Rates and thresholds: 1 January 2009 to 30 April 2009

Rates and thresholds: 1 May 2009 to 31 December 2009

Rates and thresholds: 1 January 2010 to 31 December 2010




Employees (Class A1): 1 January 2010 to 31 December 2010

Self-employed persons (Class S1): 1 January 2010 to 31 December 2010
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Do you want up-to-the-minute details on
every single tax issue affecting your business?

Subscribe now to the Irish Taxation Institute

Your subscription ensures that you receive:

> Daily News Summary
Developments in Irish and international
taxation e-mailed to you every day

> TaxFax
Comprehensive tax update directly
to your e-mail every Friday

> TaxRelay
Regular tax update directly
to your e-mail

> Irish Tax Review Magazine
Ireland’s premier tax journal

> FREE PUBLICATION
Taxation Summary — the one-stop
summary guide to Irish taxation

For more information on becoming
a Subcriber to the Irish Taxation Institute,
please contact:

Caitriona Meredith
Tel: 01 663 1700
E-mail: cmeredith@taxireland.ie

Technician Member of the Irish Taxation Institute (TMITI)
Ireland’s only dedicated Tax Compliance Qualification

> Do you have an interest in taxation
or want to enter a taxation career?

> Do you want to enhance your
career prospects in your current
organisation?

> Do you want knowledge of the
different taxes in Ireland?

> Do you want to be an expert
at tax compliance?

> Do you want to gain an exciting
and dynamic qualification?

The TMITI course commences in October
and ends in April. Examinations are held
in both May and September, and students
can choose either sitting.

For more information or to receive
a detailed syllabus of the TMITI
programme, please contact:

Carol Dooley
Tel: 01 663 1700
Email: cdooley@taxireland.ie
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